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			Przedmowa

			Redagowanie wieloautorskiej monografii w wielu aspektach przypomina zadanie postawione przed dyrygentem, polegające na przygotowaniu wykonania symfonii z udziałem orkiestry, której członkowie grać mają ze sobą po raz pierwszy. Wyzwanie jest tym bardziej nietypowe, że dyrygent i pozostali muzycy wcielają się też w rolę kompozytorów. I tak, dyrygent tworzy szkic partytury, zaś poszczególne linie głosowe rozpisują sami członkowie orkiestry, przy czym dyrygent, będąc jednocześnie jednym z grających, pisze partie fortepianów.

			Każdy z muzyków jest wyjątkowy, ma za sobą niejeden solowy popis. Wśród wielu pytań nurtujących dyrygenta najważniejsze to: czy członkowie orkiestry zechcą grać w tym samym czasie i w konsonansie. Dość szybko okazuje się, że klarnecista zbyt brawurowo interpretuje wykonywane dzieło, próbując przyćmić grającą dolce e pianissimo harfistkę. Konieczne jest też ponaglanie ciągle opóźniającej się sekcji smyczków. Jeżeli jeszcze uwzględnić fakt, że w tym przedsięwzięciu dyrygentów jest dwóch, o różnych temperamentach i o skłonnościach do dyrygowania sobą nawzajem, nie można nie dostrzec ryzyka łatwego przejścia od symfonii do kakofonii. Jednak dzięki temu, że nad debiutującymi dyrygentami czuwają czterej Wielcy Maestrowie, w dniu prapremiery udaje się wreszcie osiągnąć harmonijne brzmienie całości i poszczególnych taktów. W tym miejscu pragniemy złożyć serdeczne podziękowania Pani Profesor Marii Annie de Abgaro Zachariasiewicz, Pani Profesor Jadwidze Pazdan, Panu Profesorowi Maksymilianowi Pazdanowi oraz Panu Profesorowi Wojciechowi Popiołkowi. Jednocześnie, pragniemy wyrazić wdzięczności dla Pani Mgr Agaty Galbierz za pomoc w zakresie języka angielskiego.

			 

			Katowice, sierpień 2018

			Paulina Twardoch

			Agata Kozioł

		


		
			Preface

			Editing a multiple-author monograph in many aspects resembles a task facing a conductor working on the performance of a symphony by an orchestra whose members are playing together for the first time. The challenge is all the more unusual given that both the conductor and the other musicians are at the same time composers. And so the conductor drafts the score, members of the orchestra write the various lines themselves, while the conductor, who is at the same time one of the playing musicians, writes the piano parts. 

			Each of the musicians is special, and has a string of solo performances to his name. Of the many questions nagging the conductor, the most important one is as follows: will the orchestra members want to play at the same time and in consonance? It turns out quite early that the clarinetist interprets the symphony with too much bravado, and tries to overshadow the harpist playing dolce e pianissimo. It is also necessary to rush the strings section who are continually late. If we add the fact that there are two conductors involved in this project, each with a different temperament and an inclination to be in charge, the risk of going from symphony to cacophony becomes quite real. However, thanks to four Great Maestros watching over the debuting conductors, the day of the first performance finally brings harmony of the symphony as a whole and of the various beats. At this point we would like to extend our cordial thanks to Professor Maria Anna de Abgaro Zachariasiewicz, Professor Jadwiga Pazdan, Professor Maksymilian Pazdan and Professor Wojciech Popiołek. We would also like to express our gratitude to Mgr Agata Galbierz for language assistance.

			 

			Katowice, August 2018

			Paulina Twardoch

			Agata Kozioł

		


		
			The Protection of Third Party Interests in German Private International Law

			Lukas Rademacher1

			§ 1. Introduction

			In consequence of the Europeanization of private international law in the form of regulations and in light of the numerous international conventions which include conflict rules, national codifications of private international law have suffered a major decline in importance over the last decade. Nevertheless, whole areas of law as well as single questions expressly taken out of the European regulations’ scopes still fall under the responsibility of national legislators2.

			With regard to the subject-matter of this volume – the protection of third party interests – four topics of German private international law deserve particular attention: proprietary rights (II.), the authority of agents (III.), matrimonial property regimes and property consequences of registered partnerships (IV.), and torts (V.).

			In German doctrine, third party interests are often labelled Verkehr­sinteres­sen3, a term that proves difficult to translate meaningfully into English and that is also endowed with great prominence in substantive law, especially in the context of property law, the law of agency, and the law of unjustified enrichment4. Its exact sense is far from certain and it can have different meanings in different contexts. In the present context of third party interests, however, it is important to note that the concept is by no means restricted to multi-party situations but also encompasses, for instance, the reliance of a party on his contractual partner’s statements. With Art. 12 EGBGB, German private international law includes a provision which is dedicated to Verkehrsschutz in two-party situations by preventing a party to invoke his lack of legal capacity or capacity to contract under the law of his personal status, unless the other party knew or ought to have known of the lack of capacity5.

			The protection of third parties is addressed explicitly in the private international law of matrimonial property regimes and property consequences of registered partnerships (Art. 16, 17b EGBGB), in the private international law of torts (Art. 42 EGBGB), and in the (presumably) soon to be enacted private international law of agency (Art. 8 EGBGB). Third party interests also lie at the foundation of international property law, although third parties do not find special mention in Art. 43–46 EGBGB.

			§ 2. Proprietary Rights

			Property rights, in principle, entail an entitlement towards all members of the legal community (erga omnes) under substantive law. They are enforceable against anybody who commits an infringement. Therefore, there is an interest in society as a whole to have the ability to verify easily the law applicable to proprietary rights. At the same time, a third party may intend to acquire a propriety right and consequentially has an interest in determining the requirements for the transaction and the scope of the rights vested. Once a proprietary right, e.g. a security right, has been acquired, the question arises whether and to what extent this right can be lost or modified through a change of the applicable law. Furthermore, creditors in an international case may strive to determine the debtor’s available property with regard to debt enforcement and insolvency proceedings. To summarize, third parties have an interest not to suffer a legal disadvantage in relation to a proprietary right through the application of an unexpected law6. 

			To promote third party interests, German international property law is pervaded by the publicity of connecting factors and thus by the principles of foreseeability and legal certainty7. With Art. 43–46 EGBGB, the legislator in 1999 enacted concise provisions which codified previous case law and academic legal opinion8.

			I. Overview

			In accordance with the traditional principle of international property law, the law applicable to property is determined by the property’s location (lex rei sitae), unless there is a significantly closer connection to another jurisdiction (escape clause of Art. 46 EGBGB). Therefore, the basic connection established in Art. 43 para. 1 EGBGB is convertible. If property is moved to the territory of another state, the applicable law changes accordingly. Such a change of applicable law can easily occur with chattels when they are taken across the border but it can also be brought about both for movable and immovable property when national borders are moved, as, e.g., with the annexation of Crimea by Russia in 2014 or the exchange of land between Belgium and the Netherlands in the Lower Meuse region in 2016.

			Article 43 para. 2 EGBGB reveals that proprietary rights vested before the change of applicable law continue to exist in the new location or within the altered borders. However, the new applicable law may restrict the scope and exercise of such previously acquired rights. Problems can arise when a proprietary right is unknown under the new applicable law and this jurisdiction follows the numerus clausus principle according to which only distinctly specified types of proprietary rights exist. The foreign proprietary right then has to be nostrified under the new applicable law, i.e. adapted in some form to the currently relevant jurisdiction. The exact mode of adaption has been the subject of debate. According to the prevailing opinion, a foreign proprietary right generally is perpetuated but its legal effects are aligned with those of a functionally equivalent domestic proprietary right9.

			A different situation is addressed in Art. 43 para. 3 EGBGB. The provision is concerned with incomplete acquisitions in an international setting. When property is moved to a new location, legally relevant facts which have occurred in the jurisdiction of origin are to be taken into account under the new lex rei sitae as if they had taken place there. Yet, a change of the applicable law cannot automatically remedy a previously incomplete acquisition. Rather, all requirements for the acquisition in question must be complied with under the new applicable law10.

			Special rules of German international property law apply to nuisance claims in relation to immovable property (Art. 44 EGBGB) and to aircraft, vessels, and railway vehicles (Art. 45 EGBGB). 

			II. Third Party Interests

			As mentioned above, the guiding principles of German international property law are legal certainty and predictability – both are envisaged to work to the third party’s advantage. Thus, the pivotal connecting factor according to Art. 43 para. 1 EGBGB is the property’s location which the legislator assumes to be easily recognizable for third parties in most cases. For this reason, neither the owner nor the parties to a proprietary transaction are eligible to choose the applicable law11, making international property law one of the few areas of conflict of laws where party autonomy still does not reign supreme. The determinability of the applicable law on the basis of an obvious, objective criterion is considered to help both third parties who intent to acquire proprietary rights as well as those who could possibly incur liability for interference with someone else’s property. It also facilitates the identification of the applicable law for creditors who want to recover proprietary assets.

			The lex rei sitae is considered to be the law which, under ordinary circumstances, has the closest connection to proprietary rights. If, under the peculiarities of the case, the application of the lex rei sitae appears accidental and another jurisdiction is significantly closer connected to the given facts, the escape clause of Art. 46 EGBGB provides for an alternative connection to the more adequate law. A typical example are goods which are transported across several states (res in transitu). Third party interests, however, may set boundaries to the application of the escape clause. As a general rule, a deviation from the lex rei sitae is admissible only when the interests of third parties are not discriminated against as a result of the application of another law12. Therefore, the application of the escape clause is usually restricted to issues of property law in an inter partes relationship.

			From the perspective of a third party who holds a proprietary right, the conflict-of-laws rule of Art. 43 para. 2 EGBGB is a safeguard against the loss of said right through a change of the applicable law. The right’s scope and content is preserved as far as the new applicable law does not oppose its exercise (Art. 43 para. 2 EGBGB). Types of rights which domestic law does not know and which it cannot adopt one-to-one due the numerus clausus of substantive property law are transposed to sustain their character as far as possible13. Of course, the recognition of proprietary rights from another member state can also be a requirement of EU primary law14.

			Functionally related to Art. 43 para. 2 EGBGB is the provision’s para. 3. Third parties who have initiated a process for the acquisition of a proprietary right do not lose the requirements which they accomplished to fulfil under the former lex rei sitae after a change of the applicable law.

			§ 3. Authority of Agents

			A typical multi-party situation arises when a party to a transaction employs the services of an agent. Despite the indisputable relevance of agency also in the international context, the German (as well as the European15) legislator had handed over the task of determining the applicable law to the courts and legal doctrine and had always refrained from laying down a conflict-of-laws rule. Until now. Based on a resolution adopted by the German Council for Private International Law (Deutscher Rat für Internationales Privatrecht)16, the German Federal Ministry of Justice and Consumer Protection (Bundesministerium der Justiz und für Verbraucherschutz) in August 2016 submitted a bill to amend the EGBGB in the to date uncodified area of agency in private international law17. In a marginally amended form18, the proposal has been adopted by German Federal Parliament (Deutscher Bundestag) in March 201719 and presumably will have entered into force in the following form before this paper has been published:

			 

			“Gewillkürte Stellvertretung

			(1)	Auf die gewillkürte Stellvertretung ist das vom Vollmachtgeber vor der Ausübung der Vollmacht gewählte Recht anzuwenden, wenn die Rechtswahl dem Dritten und dem Bevollmächtigten bekannt ist. Der Vollmachtgeber, der Bevollmächtigte und der Dritte können das anzuwendende Recht jederzeit wählen. Die Wahl nach Satz 2 geht derjenigen nach Satz 1 vor.

			(2)	Ist keine Rechtswahl nach Absatz 1 getroffen worden und handelt der Bevollmächtigte in Ausübung seiner unternehmerischen Tätigkeit, so sind die Sachvorschriften des Staates anzuwenden, in dem der Bevollmächtigte im Zeitpunkt der Ausübung der Vollmacht seinen gewöhnlichen Aufenthalt hat, es sei denn, dieser Ort ist für den Dritten nicht erkennbar.

			(3)	Ist keine Rechtswahl nach Absatz 1 getroffen worden und handelt der Bevollmächtigte als Arbeitnehmer des Vollmachtgebers, so sind die Sachvorschriften des Staates anzuwenden, in dem der Vollmachtgeber im Zeitpunkt der Ausübung der Vollmacht seinen gewöhnlichen Aufenthalt hat, es sei denn, dieser Ort ist für den Dritten nicht erkennbar.

			(4)	Ist keine Rechtswahl nach Absatz 1 getroffen worden und handelt der Bevollmächtigte weder in Ausübung seiner unternehmerischen Tätigkeit noch als Arbeitnehmer des Vollmachtgebers, so sind im Falle einer auf Dauer angelegten Vollmacht die Sachvorschriften des Staates anzuwenden, in dem der Bevollmächtigte von der Vollmacht gewöhnlich Gebrauch macht, es sei denn, dieser Ort ist für den Dritten nicht erkennbar.

			(5)	Ergibt sich das anzuwendende Recht nicht aus den Absätzen 1 bis 4, so sind die Sachvorschriften des Staates anzuwenden, in dem der Bevollmächtigte von seiner Vollmacht im Einzelfall Gebrauch macht (Gebrauchsort). Mussten der Dritte und der Bevollmächtigte wissen, dass von der Vollmacht nur in einem bestimmten Staat Gebrauch gemacht werden sollte, so sind die Sachvorschriften dieses Staates anzuwenden. Ist der Gebrauchsort für den Dritten nicht erkennbar, so sind die Sachvorschriften des Staates anzuwenden, in dem der Vollmachtgeber im Zeitpunkt der Ausübung der Vollmacht seinen gewöhnlichen Aufenthalt hat.

			(6)	Auf die gewillkürte Stellvertretung bei Verfügungen über Grundstücke oder Rechte an Grundstücken ist das nach Artikel 43 Absatz 1 und Artikel 46 zu bestimmende Recht anzuwenden.

			(7)	Dieser Artikel findet keine Anwendung auf die gewillkürte Stellvertretung bei Börsengeschäften und Versteigerungen.

			(8)	Auf die Bestimmung des gewöhnlichen Aufenthalts im Sinne dieses Artikels ist Artikel 19 Absatz 1 und 2 erste Alternative der Verordnung (EG) Nr. 593/2008 mit der Maßgabe anzuwenden, dass an die Stelle des Vertragsschlusses die Ausübung der Vollmacht tritt. Artikel 19 Absatz 2 erste Alternative der Verordnung (EG) Nr. 593/2008 ist nicht anzuwenden, wenn der nach dieser Vorschrift maßgebende Ort für den Dritten nicht erkennbar ist.”

			 

			English translation provided by http://conflictoflaws.net:

			 

			“Agent’s authority granted by contract

			(1)	An agent’s authority is governed by the law chosen by the principal before the agency is exercised, if the choice of law is known to both agent and third party. Principal, agent and third party are free to choose the applicable law at any time. The choice of law according to Sentence 2 of this Paragraph takes precedence over Sentence 1.

			(2)	In the absence of a choice under Paragraph 1 and if the agent acts in exercise of his commercial activity, the agent’s authority is governed by the substantive provisions of the country in which the agent has his habitual residence at the time he acted, unless this country is not identifiable by the third party.

			(3)	In the absence of a choice under Paragraph 1 and if the agent acts as employee of the principal, the agent’s authority is governed by the substantive provisions of the country in which the principal has his habitual residence, unless this country is not identifiable by the third party.

			(4)	If the agent does not act in a way described by Paragraph 2 or 3 and in the absence of a choice under Paragraph 1, a permanent authority between principal and agent is governed by the substantive provisions of the country, in which the agent usually exercises his powers, unless this country is not identifiable by the third party.

			(5)	If the applicable law does not result from Paragraph 1 through 4, the agent’s authority is governed by the substantive provisions of the country in which the agent acts in exercise of his powers. If the third party and the agent must have been aware that the agency should only have been exercised in a particular country, the substantive provisions of this country are applicable. If the country in which the agent acts in exercise of his powers is not identifiable by the third party, the substantive provisions of the country in which the principal has his habitual residence at the time the agent exercises his powers, are applicable.

			(6)	The law applicable for agencies on the disposition of property or the rights on property is to be determined according to Article 43 Paragraph 1 and Article 46.

			(7)	This Article does not apply to agencies for exchange or auction.

			(8)	The habitual residence in accordance with this Article is to be determined in line with Article 19, Paragraph 1 and 2, first alternative of Regulation (EG) No. 593/2008, provided that the exercise of the agency replaces contract formation. Article 19, Paragraph 1 and 2, first alternative of Regulation (EG) No. 593/2008 does not apply, if the country according to that Article is not identifiable by the third party.”

			 

			For the most part, the provision can be characterized as a restatement of previous case law and academic writing20. This paper, therefore, will refer to Art. 8 EGBGB when presenting the state of German law, although at the time of writing the provision is not formally good law yet. The general starting point of German private international law of voluntary agency was, is21, and will be that the law applicable is determined independently both from the transaction in which the agent is envisaged to engage in for the principal and from the internal legal relationship between principal and agent, i.e. an employment contract or mandate.

			I. Overview

			Article 8 EGBGB applies to agents who were conferred authority by the principal through an autonomous, voluntary legal act. Thus, it applies neither to statutory agents nor to representatives under company law. The provision encompasses the grant of authority and its termination, the authority’s scope, and, presumably, the publicity requirements and the admissibility of agency22. No unequivocal answer is given on the question whether Art. 8 EGBGB also covers cases of apparent authority, i.e. the appearance of authority attributable to the principal’s behaviour, and the liability of an agent without authority, i.e. a falsus procurator23.

			In para. 1, the provision admits the choice of the applicable law through the involved parties. According to Art. 8 para. 1 sent. 1 EGBGB, the principal can choose the applicable law unilaterally as long as the agent has not yet utilized the authority. An additional requirement is that the choice of law is known both to the agent and to the third party. The provision’s wording leaves open what exactly the principal has to do to effectuate a valid choice of law. The convincing interpretation is that the choice of law is a declaration of intention (Willenserklärung) and thus needs to be communicated to both the agent and the third party. Additionally, both are required to have actual knowledge of the choice of law24. This additional requirement may seem redundant at first sight, but according to the general doctrines of legal acts (Rechtsgeschäftslehre) declarations of legal intention become valid when they are communicated to the recipient, and their communication (Zugang) only requires the declaration to reach the recipient’s sphere of control with the prospect of actual knowledge of the information incorporated in the declaration under ordinary conditions25. Therefore, the requirements established by Art. 8 para. 1 sent. 1 EGBGB ensure that all persons involved acquire actual knowledge of the choice of law for the choice of law to take effect.

			Article 8 para. 1 sent. 2 EGBGB allows for a multilateral choice of law between principal, agent, and third party. This tripartite agreement can be made at any time, i.e. also after the agent has acted for the principal, and it overrides a prior unilateral choice of law by the principal, when indicated with retrospective effect.

			Absent a choice of law, the applicable law is determined by objective criteria depending on the type of agent. Pursuant to Art. 8 para. 2 EGBGB, the connecting factor for agents acting in the course of their business is their habitual residence at the time of making use of the authority. In the case of an agent who is, in contrast, the employee of his principal, the connecting factor is the principal’s habitual residence under Art. 8 para. 3 EGBGB. Again, the relevant time for the assessment of habitual residence is when the agent has acted in exercise of his authority. For the determination of habitual residence, Art. 8 para. 8 EGBGB refers to Art. 19 para. 1, para. 2 alt. 1 Rome I-Regulation. A comparatively small scope of application remains for Art. 8 para. 4 EGBGB which is concerned with permanently authorized agents who are neither acting in the course of their business nor as their principal’s employee. Paradigmatic examples are durable powers of attorney within family relationships and for health care. The connecting factor here is the place of the ordinary use of the authority. If none of the above connections apply, the applicable law is determined according to Art. 8 para. 5 sent. 1 by the place in which the agent in the particular cases actually uses the authority (lex loci actus).

			It is essential to note, however, especially in the context of the subject-matter of this book, that all of the connections of Art. 8 EGBGB presented so far only apply if the relevant connecting factor (agent’s habitual residence, principal’s habitual residence, place of the ordinary use of the authority, or place of the actual use of authority) is identifiable for the third party. For this reason, the legislator had to implement a subsidiary connection for cases where the relevant connecting factors were unrecognizable for the third party. According to Art. 8 para. 5 sent. 3 EGBGB, the fallback connecting factor is the principal’s habitual residence. This connection applies irrespective of this location’s recognizability.

			II. Third Party Interests

			Against this background, the German legislator’s approach to take account of third party interests in the private international law of agency becomes apparent. The main objective of Art. 8 EGBGB is to prevent the application of a substantive law to the surprise of the third party and to facilitate legal certainty and predictability26. The applicable substantive law determines whether and to what extent the agent’s acts affect the legal position of the principal and bind him vis-à-vis the third party. Therefore, the third party has a legitimate interest in being able to verify in advance the agent’s scope of authority. If the agent’s authority does not (fully) encompass the transaction in question, the third party may be relegated to a claim (economically often less valuable) against the unauthorized agent as falsus procurator.

			In consequence, Art. 8 EGBGB, as a general principle, makes the application of a substantive law dependent on the knowledge or recognizability of the relevant connecting factor. In the case of a principal’s unilateral choice of law, which theoretically can lead to the application of a substantive law which is totally unrelated to the facts of the case, Art. 8 para. 1 sent. 1 EGBGB thus demands the third party’s actual knowledge of the principal’s choice of law. Here, the third party is in particular need of protection. A multilateral choice of law pursuant to Art. 8 para. 1 sent. 2 EGBGB requires, inter alia, the third party’s assent. The application of all objective connecting factors demands their recognizability for the third party, and these connecting factors are indeed easily identifiable under ordinary circumstances and hence allow the third party to ascertain the substantive rules governing the agent’s authority. Actual knowledge of the connecting factor, however, is not required. The third party’s negligent ignorance, accordingly, does not prevent the determination of the substantive law on the basis of these connecting factors. Only subsidiarily the principal’s habitual residence – even if unrecognizable – is decisive if no other connecting factor applies.

			Yet, this hierarchical system of recognizable objective connecting factors does not seem to be thought through in all its minutest details and may not invariably lead to convincing results. For instance, when the agent is the principal’s employee and there is no choice of law, Art. 8 para. 3 EGBGB applies. The connecting factor according to this provision is the principal’s habitual residence. However, for the sake of the third party’s protection (!), the provision is not applicable if the principal’s habitual residence is unrecognizable for the third party. Consequently, Art. 8 para. 5 sent. 1 EGBGB applies, under which the place of the actual use of authority is material. If this connecting factor is not recognizable either, the applicable law will ultimately be determined by Art. 8 para. 5 sent. 3 EGBGB: At the end of the day, the principal’s (unrecognizable) habitual residence prevails as connecting factor. This outcome begs the question of how strongly the legislator actually feels about protecting third parties from the application of the law of an undisclosed principal’s habitual residence as purported in Art. 8 para. 3 EGBGB27.

			Furthermore, undesirable results may be yielded by Art. 8 para. 5 sent. 1 EGBGB and the (subsidiary) application of the lex loci actus28. Modern means of telecommunication have led to an almost gapless interconnection even of the remotest corners of the world, rendering the possibilities of making contracts at a distance more readily available than ever29. In consequence, the current geographical whereabouts of a person may appear more and more arbitrary, and therefore the same may hold true for the place where an agent actually exercises his authority, e.g. the location from where he makes an offer or acceptance on behalf of the principal. Indeed, the objective connection of Art. 8 para. 5 sent. 1 EGBGB requires recognizability of the agent’s physical location. Nevertheless, the substantive law of this location may lack any material relevance for the case in question. Suppose an agent is travelling by car or train through a number of countries or that his flight stops over in airports of different states – a repraesentator in transitu if you will. If he now utilizes his authority to conclude a distance contract and mentions his current location in a telephone conversion with or an email to the third party, the law of a transit country will govern the validity and scope of the agent’s authority and may potentially prevent the third party from acquiring contractual rights against the principal. This result, the invocation of a substantive law without a significant connection the facts of the case, cannot be avoided through an escape clause either, for the simple reason that the legislator has refrained from including one in Art. 8 EGBGB. Apparently, the legislator considered the implemented system of subjective and objective connections with their respective requirements as an adequate solution to balance the interests of all parties involved, and, of course, escape clauses always entail a loss in legal certainty30. At the same time, however, areas of private international law in which legal certainty traditionally is held particularly high, like property law (Art. 46 EGBGB, see above) and the law of succession (Art. 21 para. 2 Succession Regulation), provide for escape clauses; they abound in great numbers in the international law of obligations (Art. 4 para. 3, Art. 5 para. 3, Art. 8 para. 4 Rome I-Regulation, Art. 4 para. 3, Art. 5 para. 2, Art. 10 para. 4, Art. 11 para. 4 Rome II-Regulation). Thus, the German legislator’s decision to do without an escape clause in the international law of agency results is an outlier solution, potentially with negative consequences also for the interests of third parties.

			§ 4. Matrimonial Property Regimes and Property Consequences of Registered Partnerships

			The heydays of national rules on the private international law of matrimonial property regimes in marriage and property consequences in registered partnerships are counted. Two European regulations are looming on the horizon. From January 19, 2019, the regulations will govern marriages and partnerships contracted henceforth. National legislators are currently contemplating the necessary adjustments for the alignment of national laws and the new European rules31.

			In this volume, the protection of third party rights in the forthcoming European regulations is mentioned in another chapter32. Nevertheless, the current German provisions are presented here because they will continue to govern marriages and partnerships entered into before the date the regulations take effect, and they might serve as a point of comparison for the upcoming provisions and give inspiration for the handling of problems which could in a similar way also arise under EU law.

			I. Overview

			The forthcoming European regulations are based on an understanding of matrimonial property law which is significantly wider than the corresponding concept of Güterrecht in German private international law33. German law distinguishes between general legal effects of marriage or partnership (Allgemeine Wirkungen, Art. 14, 17b para. 1 sent. 1 EGBGB), on the one hand, and the matrimonial property regime (Güterstand, Art. 15, 17b para. 1 sent. 1 EGBGB; the term also used in regard to partnerships), on the other.

			The general legal effects of marriage or partnership addressed in Art. 14, 17b para. 1 sent. 1 EGBGB are usually defined negatively. They encompass all legal effects for which there is no specific conflict rule34. Such preceding connections exist both on the national (Art. 10 EGBGB, family name; Art. 15 EGBGB, matrimonial property regime; Art. 17 para. 3 EGBGB, pension rights adjustment; Art. 19 ff. EGBGB, parent-child relationship) as well as on the European level (Rome III-Regulation, Maintenance Regulation, Succession Regulation). The remaining scope of application for general effects relates to the personal relationship between the spouses or partners and, more importantly in the context of the present book, to certain issues of patrimonial law with external effect, such as spouses’ or partners’ implied mutual authorization to purchase necessaries, limitations of the right of disposal, and presumptions of ownership35.

			For marriages, Art. 14 para. 1 EGBGB establishes a three-stage system of objective connecting factors which is often referred to as “Kegel’s ladder” (Kegel‘sche Leiter), named after its inventor Gerhard Kegel36. Subsidiary connecting factors apply only if the requirements of the higher-ranking connecting factor are not met. These connecting factors relate to the shared nationality of the spouses and their habitual residence, and are supplemented by an escape clause37. The connections are dynamic in the sense that they can change ex nunc during the course of the marriage, e.g. when spouses change their nationality or relocate to another country. Alternatively, spouses can at all times chose the applicable law under the conditions set out in Art. 14 para. 2–4 EGBGB, which, however, restrict the eligible jurisdictions. In any event, the chosen law must be the law of one spouse’s nationality. According to Art. 14 para. 3 sent. 2 EGBGB, the effects of a choice of law end when the spouses acquire a shared nationality. Article 14 para. 4 EGBGB establishes formal requirements for the choice-of-law agreement.

			The connection of the general legal effects of partnerships according to Art. 17b para. 1 sent. 1 EGBGB is less complex. The law of the state applies where the register is maintained in which the partnership is recorded. A choice of law remains without effect but partners may have their partnership recorded in a particular register and thus indirectly bring about the application of a particular law38.

			Turning to what German law defines as the matrimonial property regime (Güterstand) under Art. 15, 17b para. 1 sent. 1 EGBGB, the more restricted conceptualization compared to the forthcoming EU regulations emerges. The matrimonial property regime encompasses the establishment (or absence) of the marital estate and determines which assets are included in the estate, further the estate’s management, and its division at the end of the matrimonial property regime, subject to overriding provisions39. The application of a matrimonial property regime can be the consequence of a spouses’ or partners’ matrimonial agreement or determined by statute.

			For the connection of matrimonial property regimes in marriages, Art. 15 para. 1 EGBGB refers to the law applicable to the general legal effects of marriage pursuant to Art. 14 para. 1–3 EGBGB. In contrast to the law applicable to the general legal effects of marriage, however, the law governing the matrimonial property regime is static. The relevant point in time is the conclusion of marriage. Subsequent changes in the connecting factors, e.g. through the change of nationality or habitual residence, therefore leave the prior connection unaffected. However, Art. 15 para. 2 EGBGB enables spouses to choose the law of a spouse’s nationality or domicile, or for immovable property the law of the property’s location. For the choice-of-law agreement, the formal requirements of Art. 14 para. 4 EGBGB apply via Art. 15 para. 3 EGBGB. The choice of law can be made at any time before or during the course of the marriage with ex nunc effect40.

			The connection of the property consequences of registered partnerships is the same as for their general legal effects. According to Art. 17b para. 1 sent. 1 EGBGB, the law of the state applies in which the particular register is maintained without giving the partners the option of directly choosing the applicable law.

			II. Third Party Interests

			With Art. 16 EGBGB, German private international law has devoted a distinct provision to the protection of third parties in the context of the international law on the patrimonial consequences of marriage41. The basic idea of Art. 16 EGBGB is that in cases where according to Art. 14 f. EGBGB foreign law applies to the general legal consequences of marriage or to the matrimonial property regime, particular standards of German substantive marital law shall apply nonetheless if there is a domestic context42. Third parties are protected in their reliance on the application of domestic rules by preventing spouses from invoking foreign law to the third party’s disadvantage. Therefore, Art. 16 EGBGB is sometimes described as functionally related to the exception clause of ordre public43.

			Article 16 para. 1 EGBGB addresses the third party’s protection in light of the matrimonial property regime connected via Art. 15 EGBGB. When a spouse is habitually residing or runs a business in Germany, a foreign matrimonial property regime can only be invoked against third parties if, pursuant to § 1412 para. 1 of the German Civil Code (Bürgerliches Gesetzbuch – BGB44), the foreign matrimonial property regime was recorded in the matrimonial property register or when the third party was aware of the application of the foreign matrimonial property regime. According to the German understanding of the concept of matrimonial property regime on which Art. 15 EGBGB is based (see above), the scope of the matrimonial property regime includes the management of the marital estate. Under many national substantive laws, a spouse’s dispositions of assets belonging to the marital estate are subject to the other spouse’s approval. In some jurisdictions, such rules may entail a discrimination of wives whose legal acts depend on their husband’s consent, while husbands are free to dispose of marital property as they see fit. However, even if in principle foreign law governs the matrimonial property regime, according to Art. 16 para. 1 EGBGB and § 1412 BGB the invalidity of the disposition cannot be invoked against the third party if the foreign matrimonial property regime was neither recorded in the matrimonial property register nor known to the third party. In consequence, the third party’s reliance on the acquisition from a spouse is protected.

			An equivalent rule for the protection of third parties dealing with registered partners is laid down in Art. 17b para. 2 sent. 3 EGBGB. It applies when a foreign law governs the property consequences of the partnership.

			Article 16 para. 2 EGBGB provides protection to third parties primarily regarding the general legal effects of marriages under Art. 14 EGBGB. To this end, Art. 16 para. 2 EGBGB specifies four provisions of the BGB which shall apply regardless of the applicability of foreign marital law. Yet, this list is not exhaustive and the provision’s underlying principle can also be applied to the protection of third parties with regard to other aspects of the general legal effects of marriage45. Article 16 para. 2 EGBGB dictates the application of domestic provisions only when they are more beneficial to the third party than the foreign law. An additional requirement is that the third party acted in good faith, meaning that the third party neither knew nor ought to have known of the applicability of the foreign law46. Article 16 para. 2 alt. 1 EGBGB refers to § 1357 BGB for transactions concluded in Germany. According to this provision, each spouse has the authority to bind the other in transactions for the purchase of necessaries (Schlüsselgewalt). Such transactions therefore entitle and oblige both spouses, unless it appears otherwise from the circumstances. The provision does not apply if the spouses live apart from one another. Article 16 para. 2 alt. 2 refers to § 1362 BGB for movable property located in Germany. The provision, in favour of each spouse’s creditors, establishes the presumption that movable property which is in the possession of one or both spouses belongs to the spouse owing the debt. The presumption does not apply if the spouses do not cohabitate and the property is in the possession of the spouse who is not the debtor. Moreover, it is assumed that property intended exclusively for the personal use of a spouse belongs to said spouse. Thirdly, Art. 16 para. 2 EGBGB provides protection to third parties in cases of community of property agreed upon between the spouses. In such cases, §§ 1431 and 1456 BGB apply. These provisions render irrelevant a spouse’s approval of transactions entered into by the other spouse who operates an independent trade or business with the first spouse’s consent. Therefore, contrary to the systematic distinction between Art. 16 para. 1 and para. 2 EGBGB, Art. 16 para. 2 alt. 3 EGBGB relates to an issue of the matrimonial property regime.

			Again, the provisions envisaged to protect third parties vis-à-vis spouses are mirrored in relation to registered partners. Article 17b para. 2 sent. 2 EGBGB is essentially a replication of Art. 16 para. 2 EGBGB.

			Interestingly, Art. 16 and 17b para. 2 EGBGB do not appear very often in published judicial decisions47. The provisions therefore have been compared to a fire-extinguisher which is good to have at home but is rarely utilized48. Nevertheless, the practical relevance of third party protection in international marriage law seems high, given the number of alien married couples (and increasingly also of registered partners) living in Germany and the fact that it is unusual to register or otherwise disclose one’s foreign matrimonial property regime49. A very optimistic explanation would be that the provisions are particularly well drafted and therefore seldom give cause for litigation. Yet, they rely on requirements which are often factually contested, like the third party’s knowledge or grossly negligent lack thereof50. Such factual questions, however, are subject to the jurisdiction of the courts of first instance whose decisions are rarely published.

			§ 5. Torts

			Since the Rome II-Regulation governs the law applicable to non-contractual obligations, the role of national conflict-of-laws rules in the field of tort law has diminished substantially. Articles 40–43 EGBGB still apply to torts committed before 200951 and to areas excluded from the Rome II-Regulation’s scope in Art. 1 para. 1, para. 2 lit. f and g Rome II-Regulation. The most prominent and practically relevant fields of application are government liability and liability for violations of privacy and rights relating to personality, including defamation.

			The basic objective connecting factor according to Art. 40 para. 1 sent. 1 EGBGB is the location where the tort was committed (application of the lex loci delicti commissi). However, the injured party can exact the application of the law of the country in which the damage occurred under the temporal requirements of Art. 40 para. 1 sent. 2 and 3 EGBGB. Where both parties have a common domicile, according to Art. 40 para. 2 EGBGB the law of the common domicile takes priority over the connecting factors of Art. 40 para. 1 EGBGB. All of the objective connections mentioned so far can be superseded by the escape clause of Art. 41 EGBGB if there is a significantly closer connection to a different jurisdiction.

			According to Art. 42 sent. 1 EGBGB, a choice of law may be made between tortfeasor and injured party only after the event has taken place due to which liability was induced. In other words, a choice-of-law agreement is ineffective if it was made in contemplation of a future tort. Another boundary set to a choice of law is addressed in Art. 42 sent. 2 EGBGB, a rule identical to Art. 14 para. 1 sent. 2 Rome II-Regulation52: Third parties must not be prejudiced. In the context of tort law, this provision, which also applies to the conflict-of-laws rules on unjust enrichment and negotiorium gestio (Art. 38 f. EGBGB), primarily aims at the protection of insurance providers53. The scope of their liability towards the injured party depends on the tortfeasor’s liability. Thus, a subsequent change of the law applicable to the tortious claim could expand the insurance provider’s liability. In essence, such a choice-of-law agreement is nothing short of a contract at the expense of a third party and is therefore ruled unlawful54. Similar considerations apply with regard to persons who may have a claim of recourse against the tortfeasor when such a claim depends on the latter’s liability against the injured party55. Furthermore, a choice of law is void if it makes inapplicable a jurisdiction under which indirectly aggrieved parties have a claim against the tortfeasor and the chosen law does not provide for this form of liability56. In cases of vicarious liability, a choice of law must not lead to the application of a substantive law under which liability is shifted to the vicarious agent57. If, however, the parties choose a substantive law which is favourable to the third party, there is no reason to invalidate the agreement under Art. 42 sent. 2 EGBGB58.

			§ 6. Conclusions

			This short survey of German private international law has illustrated the importance attached to the protection of third parties under the EGBGB. Whenever multi-party situations arise in the areas left to national legislators after the far-reaching Europeanization of conflict of laws, the interests of third parties have to be balanced against those of the parties directly involved in the subject-matter of a provision determining the applicable law. The guiding concept is that third parties must not be confronted with the application of a (potentially detrimental) law they could not have foreseen59.

			To this end, German private international law follows different principles. The first is the restriction of party autonomy. In the areas under consideration here, a choice of law is either completely ineffective, ineffective if it discriminates against the third party, or requires the third party’s knowledge or even consent. The parties’ constitutionally guaranteed private autonomy has to take a back seat to the third party interest not to be imposed with an unanticipated and possibly unwanted law.

			A second recurring principle is the recognizability of objective connecting factors. Third parties are intended to be put in a position where they are able to identify readily the applicable law. Thus, the objective connection depends on facts which are easily perceptible under ordinary circumstances.

			Thirdly, third parties must not suffer a legally relevant disadvantage through the subsequent application of another law. For this purpose, a change of the applicable law is sometimes categorially excluded or depends on the third party’s consent. Where a change of the applicable law is possible without the third party’s involvement, the third party must neither lose rights previously acquired nor suffer other legal detriments.

			In conclusion, German law has refrained from implementing an arguably impossible one-size-fits-all-solution for the protection of third parties in private international law. Instead, the modes of protection have different emphases from area to area, individually balancing the third party’s interests with those of the main parties involved.
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